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General Counsel Column
ADAAA Regulations Provide Important Guidance to Employers
By Jennifer N. Warberg & Kathryn M. Hindman
As promised, the Equal Employment Opportunity Commission (EEOC) finally issued its regulations implementing the
ADA Amendments Act (ADAAA). The ADAAA went into effect on January 1, 2009. Since then, human resources
professionals and employment attorneys have been anxious for additional guidance from the EEOC on how to address
employee requests for accommodation under the “New ADA.” The following are just a few of the key issues clarified –
or not – by the final regulations.
What has the EEOC done to implement Congress’ goal of broader coverage under the ADAAA?
Perhaps the most important clarification provided by the EEOC in its final regulations relates to the “regarded as” prong
of the definition of disability. The regulations clarify that the “concepts of ‘major life activities’ and ‘substantially limits’ are not relevant in evaluating coverage under the ‘regarded as’ prong.” Therefore, an individual will be regarded as
disabled if she is “subjected to a prohibited action because of an actual or perceived physical or mental impairment,
whether or not that impairment substantially limits, or is perceived to substantially limit, a major life activity.” 29
C.F.R. §§ 1630.2(g)(1)(iii) and 1630.2(l). An employee who has been “regarded as” being impaired need only show that
the employer discriminated against him/her based on a belief that the employee (or applicant) had an impairment.
How serious does an employee’s impairment need to be to qualify as “substantially limited”?
An employee must be “substantially limited” in a major life activity in order to be considered actually disabled – this
hasn’t changed. Prior to the amendments, “substantially limited” was defined as “significantly restricted,” leading employers and litigants to focus on whether an impaired employee was disabled and covered under the ADA, rather than on
accommodation. That definition was rejected by the ADAAA. However, in its new regulations, despite employer urging, the EEOC failed to provide a new definition of “substantially limited.” The EEOC concluded that “a new definition
would inexorably lead to greater focus and intensity of attention on the threshold issue of coverage than intended by
Congress,” and instead provided rules of construction to guide the analysis. All nine rules of construction can be found
at 29 C.F.R. § 1630.2(j)(1), and a couple are discussed below.
To whom should the employee be compared when analyzing the degree of limitation?
Before enactment of the ADAAA, courts disagreed on who the employee should be compared to when making the substantially limited determination. On this issue, the regulations provide some clarity. An employee’s ability to perform a
major life activity should be compared to “most people in the general population.” In assessing learning disabilities, it
may also be appropriate to compare an individual’s aptitude and actual versus expected achievement.
What about impairments lasting or expected to last less than six months?
Prior to enactment of the ADAAA, employers often applied a six-month rule, requiring that an employee have an
“actual” impairment, or record of an impairment, lasting or expected to last at least six months in order to be
“substantially limited.”
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The ADAAA states that an individual is not “regarded as” disabled if the condition is minor and lasts for less than six
months. While the EEOC received some requests to apply a six-month minimum to the actual and “record of” disability
definitions as well, the new regulations make it clear that there is no six-month requirement in order to be substantially
limited in a major life activity.
Are there certain impairments which are per se disabilities?
Possibly. 29 C.F.R. § 1630.2(j)(3) of the new regulations states that certain impairments “will, in virtually all cases, result in a determination of coverage” under the ADAAA. While an individual assessment may still be done, the EEOC
has determined that “it should be easily concluded” that the following impairments substantially limit at least one major
life activity:
Deafness substantially limits hearing
Blindness substantially limits seeing
An intellectual disability (formerly termed mental retardation) substantially limits brain
function
Partially or completely missing limbs or mobility impairments requiring the use of a
wheelchair substantially limit musculoskeletal function
Autism substantially limits brain function
Cancer substantially limits normal cell growth
Cerebral palsy substantially limits brain function
Diabetes substantially limits endocrine function
Epilepsy substantially limits neurological function
Human Immunodeficiency Virus (HIV) infection substantially limits immune function;
Multiple sclerosis substantially limits neurological function
Muscular dystrophy substantially limits neurological function
Major depressive disorder, bipolar disorder, post-traumatic stress disorder, obsessive
compulsive disorder, and schizophrenia substantially limit brain function
Is an employer allowed to consider mitigating measures when looking at reasonable accommodation?
Yes. The ADAAA and the final regulations very clearly provide that the ameliorative effects of an individual’s use of
mitigating measures (such as medication or an assistive device), must be ignored in determining whether an employee is
disabled. (Except that individuals with vision corrected by eyeglasses or contacts are still considered in their mitigated
state for purposes of determining if they have a disability.) On the other hand, other ADAAA determinations – including whether the individual is qualified, the need for a reasonable accommodation and whether an individual poses a
safety threat – may take into account positive and/or negative effects of mitigating measures. For example, someone
with diabetes may need extra breaks to take insulin and monitor blood sugar levels. If a disabled employee uses a mitigating measure (such as medication) that eliminates the need for a reasonable accommodation, an employer has no obligation to provide one. Employers, however, cannot require an employee to use a mitigating measure.

(Continued)
NEWS

&

VIEWS

WWW.PORTLANDHRMA.ORG

PAGE

18

General Counsel Column (cont.)
If an employer modifies an employee’s job without having determined whether that employee is covered by the
ADAAA, will the employer then be considered to have “regarded” the employee as disabled?
No. In this situation, an employer’s good deed will not be punished. Helping out an employee who appears to be having difficulty performing her job will not, alone, demonstrate that the employer regards the employee as having a disability. Nevertheless, it would be wise to label the assistance a “modification” rather than an “accommodation” so as
not to implicate the ADAAA.
In conclusion, the big take-away from the EEOC’s final regulations is that it is much easier now for an employee to
demonstrate that she is covered under the ADAAA, particularly under the “regarded as” prong. This reality requires that
employers and their lawyers rethink whether it makes sense to spend time analyzing coverage, rather than reasonable
accommodation, undue hardship and safety.
For additional guidance on the ADAAA and the EEOC’s final regulations, see the EEOC’s disability webpage (http://
www.eeoc.gov/laws/types/disability.cfm) for frequently asked questions and answers and links to the law.
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