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General Counsel Column
A Shopping List for Employment Practices Liability Insurance
By: Kathryn M. Hindman and David Riewald, Bullard Law
+++++++++++++++++++++++++++++
With the increase in U.S. Department of Labor audits, and the number of EEOC claims and lawsuits filed
against employers by their employees and former employees, every week seems to bring another news story about an
enormous jury verdict won by an employee in an employment dispute. These lawsuits have been and will continue to be
very costly to defend.
While most employers carry Comprehensive General Liability (“CGL”) insurance, CGL policies usually do not
cover the kinds of claims brought in employment litigation. For example, the plaintiffs in employment disputes usually
allege that their employer engaged in some type of intentional wrongdoing (e.g., sexual harassment or retaliation), yet
most CGL policies only cover “occurrences” (a term that usually is defined to include only accidental, unintentional
acts).
Many employers also carry Directors and Officers (“D&O”) liability insurance, which insures corporate directors and officers for their “wrongful acts.” Unfortunately, D&O policies usually do not cover non-officers in mid- and
low- level management positions, nor do they cover the corporation itself. Since the plaintiffs in employment disputes
virtually always sue the “deep pocket” (i.e., the corporation), D&O policies generally do not provide the level of security
needed by most employers.
Years ago the insurance industry responded to this situation by creating a product designed to help reduce an employer's
potential financial exposure to employment-related lawsuits. This product is known as employment practices liability
insurance (“EPLI”).
EPLI is still in its relative infancy. Unlike other forms of insurance (such as auto and homeowners), the major
underwriters typically do not use the same standard form EPLI policy. In fact, there often are significant differences
between the competing EPLI policies available on the market.
To help employers shop for the best EPLI policy for their businesses, we offer the following overview of some
important questions an employer should ask its insurance broker. While some are basic questions, others are questions
your company might not otherwise think to ask.
Who is covered? An employer will want to determine whether all of its employees (current, former,
part-time and/or leased) will be covered by the policy. Some employers also may have an interest in covering their third
party contractors.
What types of events are covered? It is extremely important to make sure (and at least ask if) the
EPLI policy covers the full range of wrongful acts (including intentional acts) and employment-related claims (e.g., discrimination and harassment claims based on race, color, religion, sex, national origin, age, disability and sexual orientation; retaliation claims; wrongful discharge claims; failure to hire, failure to promote, discharge and constructive discharge claims; and, yes, even class action claims). Some even carry wage and hour claims.
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It also is important to ensure that EPLI coverage extends to any administrative agency proceedings (e.g., to
claims filed with entities such as the Equal Employment Opportunity Commission, the Oregon Bureau of Labor and Industries, and the Washington State Human Rights Commission).
What time period is covered? Most, if not all, EPLI policies are “claims made” policies rather than
“occurrence” policies. A “claims made” policy is one that covers claims (as defined in the policy) that are filed against
the employer during the policy's effective period – the policy will not cover claims that are filed before or after the effective period. Thus, for “claims made” coverage it does not matter that the events which form the basis of the claim occurred before the policy’s effective period.
Many EPLI policies also contain an “awareness provision” which allows the employer to report potential claims.
This provision may be important to the employer whose coverage is going to be canceled or not renewed, or to the employer who voluntarily elects to change insurers. If an employer has some objective reason to anticipate that employment litigation will occur, and that potential litigation is reported to the insurer with the requisite specificity, then potential coverage under the existing policy may be “locked in” even though the actual litigation is not filed until after the
policy is terminated.
What is timely notice? An employer must be extremely careful to comply with the notice provision in its EPLI
policy. The notice provision specifies when the employer must notify the insurer of the existence of a claim in order to
trigger coverage under the policy. What constitutes "timely" notice varies from policy to policy. Some EPLI policies
provide that notice of a claim is timely only if given during the policy period. Other EPLI policies merely require
“prompt” notice or notice “as soon as practicable” after the employer learns of the existence of the claim. The latter provision obviously is preferable. Is the receipt of a demand letter from a disgruntled employee seeking millions of dollars
because a supervisor required him to work his shift on a regular basis a “notice” of a “claim”? Understanding the notice
provision terms is a good idea before you sign on the dotted line.
Additionally, some EPLI policies require that the employer notify the insurer as soon as the employer “becomes
aware of any circumstances that may be likely to give rise to a claim.” Employers should try not to agree to these types
of notice provisions because they are too vague.
What are the dollar limits of the coverage? Most EPLI policies include defense costs within the coverage
limits. In other words, the coverage available for liability is depleted dollar-for-dollar by defense costs and may significantly reduce the amount of available coverage. For example, assume that an employer’s EPLI policy provides up to $1
million in coverage. The employer is then sued and, after incurring $100,000 in defense costs, is found liable to the
plaintiff for $1 million in damages. This employer will only have $900,000 in available insurance coverage and will
have to pay (in addition to the deductible) $100,000 to the plaintiff. Employers should keep this in mind when deciding
the dollar amount of coverage they need to purchase.
Are punitive damages covered? Oregon permits insurance coverage for punitive damages liability. Many
other states do not allow such coverage. (This issue is less important in Washington, which generally does not allow an
employee to recover punitive damages under state law claims.)

(Continued)

NEWS

&

VIEWS

WWW.PORTLANDHRMA.ORG

PAGE

13

General Counsel Column (cont.)
Are liquidated damages covered? Given that some legal theories permit "liquidated” damages to be awarded,
the employer should make certain the policy also expressly covers liquidated damages.
Who controls selection of the defense counsel? Most EPLI policies contain a “duty to defend” clause that imposes on the insurer a duty to defend any covered claim. Additionally, this clause also generally gives the insurer the
right to decide which law firm will defend your company’s claim. The right to control the selection of defense counsel
is extremely important and employers should consider the following:
Labor and employment law is specialized: It has become a highly complex area, filled with numerous subspecialties. Indeed, most employers today retain attorneys specializing in this area of
the law to handle their labor and employment law issues. When purchasing EPLI coverage, the
employer needs to be sure the defense counsel chosen will have sufficient expertise in the employment law matters at issue in the covered lawsuit.
Good working relationships save time and money: Many employers already have existing employment counsel with whom they have developed good working relationships. Through these
relationships, existing employment counsel often gain valuable, time-saving insights into the inner workings of the employer's business. The employer may lose the protections and efficiencies
of these relationships if defense counsel is chosen on a case-by-case basis.
The employer may handle the question of who gets to select defense counsel in either of two ways. The better
course is for the employer to negotiate with the insurer at the time of purchase and to actually identify in the EPLI policy
the law firm that will defend the employer against any claim that might arise. Alternatively, the employer should negotiate with the insurer at the time of purchase for the right to choose defense counsel when a claim arises (subject to the
insurer’s veto).
Who makes settlement decisions? In other words, does the employer have the right to reject a settlement to
which the insurer wants to agree? Another question is whether rejection has negative consequences. This issue is important because the settlement of an employment dispute can have many unexpected ripple effects. For example, a settlement may generate negative publicity for the employer, may cause morale problems among the employer’s workforce, and may encourage other claims by other employees. Most EPLI policies have a “hammer clause” which caps the
insurer’s liability for any further damages and defense costs when the employer rejects a settlement to which the insurer
wants to agree. At the time it purchases EPLI coverage, the employer should clarify who has the right to control the settlement of a covered dispute, and what happens if the employer does not want to settle a dispute when the insurer does.
What “value-added” services will the insurer provide? Many insurers will insist that an employer have in
place proper employment applications, interview procedures, supervisory training, employee handbooks and employment policies (including a sexual harassment policy). Indeed, to minimize their potential liability under an EPLI policy,
many insurers now offer “value-added” services that seek to help an insured avoid employment litigation disputes.
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The most popular dispute-avoidance service currently provided by insurers is an audit of the employer's existing employment practices. The audit generally consists of the review of the employment application, employee handbook and policies and employment procedures by a law firm specializing in labor and employment law.
EPLI is just one tool to have in your arsenal to protect the company from a huge employment-related
verdict. By keeping these questions and issues in mind, you will be prepared to shop for the best EPLI policy
for your company.
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